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INTRODUCTION

Over the past few decades, commissions of inquiry have become an increasingly
prominent component of international, regional, and national responses to
allegations of violations of international human rights law (IHRL) and international
humanitarian law (IHL) in the context of armed conflicts and internal disturbances.
This development has occurred amidst a broader proliferation of monitoring,
reporting, and fact-finding (MRF) mechanisms established in different forms by
various mandating bodies. Indeed, entities such as the United Nations Security
Council (UNSC), the United Nations Human Rights Council (UNHRC), the Office
of the United Nations Secretary-General (UNSG), regional organizations such as
the European Union, and governments at the domestic level have mandated not
only commissions of inquiry and fact-finding missions but also panels of experts,
mapping exercises, monitoring components of peace operations, and special
rapporteurs.

This proliferation has led to efforts to review best practices used by MRF
practitioners, including key methodological principles and modalities of application.
Commissions of inquiry have constituted a particular area of focus for practitioners
and policymakers. The growing body of policy literature that has been generated
includes various documents, such as the 2013 Siracusa Guidelines for International,
Regional and National Fact-Finding Bodies, which articulates rules and principles
applicable to different types of fact-finding endeavors.! The recently published
document, Commissions of Inquiry and Fact-Finding Missions on International
Human Rights and Humanitarian Law: Guidance and Practice—produced by the
Office of the High Commissioner for Human Rights (OHCHR)—provides information
about standard operating procedures and guidelines relevant to each stage of

' M. Cherif Bassiouni and Christina Abraham, eds., Siracusa Guidelines for International, Regional
and National Fact-finding Bodies, (Cambridge: Intersentia, 2013).
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United Nations (UN) commissions of inquiry and fact-finding missions.? Regarding
fact-finding on a particular type of violation, the United Kingdom's Foreign and
Commonwealth Office led a drafting process that resulted in the International
Protocol on the Documentation and Investigation of Sexual Violence in Conflict.?

Some experts and practitioners have noted the differences in terms of context,
mandates, and modalities among various MRF bodies and have cautioned against
articulating generalized procedures that might not adequately account for these
distinctions.* However, ongoing policy development efforts have helped to achieve
a better understanding of the field of MRF and to improve the quality and credibility
of MRF work.

This Handbook aims to complement existing policy literature by reviewing the
practice of MRF from a different angle. It focuses on key issues faced by MRF
practitioners working in the context of commissions of inquiry and addresses
the more challenging methodological dilemmas facing them. In this regard, the
Handbook does not intend to address exhaustively the full process of conducting
MRF missions. The Handbook rather proposes a methodological approach based
on the experiences of past MRF missions and established professional standards, in
order to equip practitioners with the ability to draw on best professional practices.
The Handbook is also informed by the participation in its preparation of the HPCR
Group of Professionals on Monitoring, Reporting, and Fact-finding, a team of high-
level experts set up by the Program on Humanitarian Policy and Conflict Research
(HPCR) at Harvard University.

In terms of the intended audience, the practical steps detailed throughout the
Handbook are primarily relevant for practitioners working on commissions of
inquiry. However, the methodological considerations that the Handbook presents
draw on lessons from other types of MRF bodies, such as panels of experts and
mapping exercises. Therefore, MRF practitioners working in other contexts will find
certain aspects of the Handbook useful in their work. Indeed, the issues that the

2 "Commissions of Inquiry and Fact-Finding Missions on International Human Rights and
Humanitarian Law: Guidance and Practice,” Office of the High Commissioner for Human Rights,
New York and Geneva, 2015.

3 "International Protocol on the Documentation and Investigation of Sexual Violence in Conflict:
Basic Standards of Best Practice on the Documentation of Sexual Violence as a Crime under
International Law,” UK Foreign and Commonwealth Office, First Edition, June 2014, available at
www.gov.uk/government/uploads/system/uploads/attachment_data/file/319054/PSVI_protocol _
web.pdf

4 For example, see Richard J. Goldstone, “Quality Control in International Fact-Finding Outside
Criminal Justice for Core International Crimes,” in Quality Control in Fact-Finding, ed. M. Bergsmo
(Torkel Opsahl Academic EPublisher, 2013), 52.
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Handbook addresses about fact-finding and legal analysis are relevant to a wide
array of different MRF mechanism types, including long-term monitoring missions
and the work of special rapporteurs operating in the context of the UN or at the
regional level.

HANDBOOK OVERVIEW

This Handbook addresses five particular areas that sequentially follow the planning
and implementation of a mission.

CHAPTER ONE focuses on mandate interpretation. It presents the elements
included in MRF mandates and details available modes of interpretation to
determine the scope of the mission’s activities. The chapter also addresses the
extent and limits of the interpretive power of the practitioners leading the mission
and the importance of transparency in mandate interpretation.

CHAPTER TWO presents methodological considerations for approaching the inter-
related processes of establishing facts, drawing legal conclusions, and employing a
standard of proof. This chapter addresses the array of legal frameworks employed
by MRF missions in order to make determinations on allegations of violations of
IHRL, IHL, international criminal law (ICL), and domestic law.

CHAPTER THREE addresses the mission’s responsibilities for mitigating risks to
witnesses and victims that result from their exposure to the mission. It explains how
practitioners can responsibly strike a balance between professional perspectives
regarding an MRF mission’s protective responsibilities, rooted in the notion that
practitioners should do no harm to witnesses and victims, and the complex realities
of on-the-ground implementation. To this end, the chapter presents the most
favored practices articulated by practitioners, the challenges of implementing those
practices, and practical solutions for grappling with these challenges.

CHAPTER FOUR focuses on the level of information that should or can be
publicly communicated during the mission. This chapter presents a framework for a
strategic approach to public communication while mitigating unintended negative
repercussions on security and/or the way the mission is perceived.
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CHAPTER FIVE focuses on report drafting. It offers considerations for report
drafters regarding the presentation of information about the origins and operations
of the mission, the mission’s factual and legal findings, and the mission’s
recommendations. For each of these topics, the chapter seeks to assist in identifying
the outputs to be included in the report, presenting the content, and planning the
drafting process.

Each chapter is designed to offer answers to particular questions that practitioners
have faced regarding these five issues. The reader may wish to focus on the chapters
that are especially relevant to the context of a particular mission and the practitioner’s
expertise and role within the mission. Each chapter consists of four sections:

| . BACKGROUND:
Provides information about the context within which the issue of the chapter
emerges.

Il. PRACTICAL STEPS:
Presents a method for approaching the issue at hand.

I1l. EXPLANATION:
Offers detailed information, examples from past practice, and additional
commentary regarding the practical steps to be taken.

IV. FINAL OBSERVATIONS:
Summarizes the key methodological considerations detailed in the chapter
and highlights particularly challenging issues.

PREPARATION OF THE HANDBOOK

The Handbook is the product of a multi-annual research project conducted by HPCR
with the support of the Swiss Federal Department of Foreign Affairs. At the core
of the project, HPCR engineered a Group of Professionals comprised of high-level
practitioners in the domain of MRF and, in collaboration with the Group, undertook
extensive research and professional reflection about current and past MRF practices.
During the preparation process, HPCR worked with the Group of Professionals, as
well as outside experts, to conduct a comprehensive review of past MRF professional
practice. In the initial phase of the research, HPCR constructed an on-line database
that aggregated mandates and reports for over fifty MRF missions implemented
since the end of World War II.> HPCR worked with the Group of Professionals to

> The HPCR database can be accessed at the following web address:
www.hpcrresearch.org/mrf-database/
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select fifteen missions among those included in the database, which reflected the
diversity of recent MRF practice in terms of the mandating body that created the
mission, the context, and the information gathering methodology.®

On the basis of these fifteen missions, HPCR collaborated with the Group to
implement a research agenda that proceeded in four steps. First, a desk analysis was
undertaken of each of these missions’ mandates and reports, as well as relevant
secondary literature. Second, HPCR conducted extensive interviews with high-level
practitioners who served on these missions in various capacities. Third, based on
the desk analysis and the interviews, a series of six working papers analyzed trends
in professional decision-making and the implications of different methodological
choices.” Fourth, HPCR worked with the Group to adapt the working papers into a
format suitable for the Handbook. This process entailed five on-site meetings of the
Group of Professionals that HPCR convened between 2012 and 2014.

Throughout the Handbook preparation process, Professor Claude Bruderlein of HPCR
served as the Chair of the Group of Professionals. Rob Grace, also of HPCR, served
as the lead researcher on the project and the lead drafter of the Handbook. Anaide
Nahikian, also of HPCR, provided valuable support in terms of project coordination
throughout the duration of the initiative.

& Information about the selected missions, as well a detailed explanation of the criteria used for
selecting these missions, can be found in the Annex.

7 These working papers can be accessed on the HPCR website here:
www.hpcrresearch.org/research/monitoring-reporting-and-fact-finding
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CHAPTER ONE

I. BACKGROUND

The creation of an MRF mission occurs over the course of two phases (see Table 1).
The key actors involved in this process are the mandating body (which could be an
inter-governmental body, a national government, or an entity such as the UNSG) and
the mandate holder (which is the MRF body itself, led, in the context of an ad hoc
mission, by individuals under the title of ‘commissioner’ or a similar denomination).

IN PHASE 1, a mandating body decides to establish an MRF mechanism for the
purpose of gathering information on alleged serious violations of IHL or IHRL and
grants a mandate that articulates the mission’s broad contours. The mandate holder
nominates respected individuals to fulfill the mandate.

IN PHASE 2, commissioners collectively interpret the mission’s mandate to derive from
the text the necessary instructions and guidance for the mandate’s implementation.

THE TWO PHASES OF CREATING AN MRF MISSION

: Weighing Which
-“

The mandating Adopting a The explicit aims
authority mandate after of the mandate,
consultations or as well as other
Mandate o ) : :
negotiations interests, including

Adoption geopolitical and

security concerns

Commissioners, Adopting an The text of the

in some cases in interpretation of mandate; the object

consultation with the mandate and purpose of

other practitioners the mission; widely

serving on the accepted principles

mission, such as of professional
Mandate investigative and practice, such as
Interpretation legal experts impartiality; and

considerations

of the mission’s
capacities (in terms
of timeframe and
resources)
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Commissioners typically play no role in drafting the mandate during Phase 1, which is
commonly a process of generating political consensus undertaken by the mandating
body. Additionally, the mandating body rarely influences the interpretation of the
mandate by the mandate holder that occurs during Phase 2, which is typically seen as
a professional or technical process based on the prerogatives of the commissioners.

The independence of the mandate holder from the mandating body is essential.
However, the fact that the mandate drafting process in Phase 1 is led by political
actors—rather than MRF professionals—frequently leads to numerous challenges
during mandate interpretation in Phase 2. For example, though the MRF mandate
constitutes a closed text that the mandating body is unlikely to renegotiate, one
or more elements of the mission’s scope often remain ambiguous. Additionally, a
mandate might authorize a broad investigation that is logistically unrealistic given
the time and resource constraints of the mission, or a one-sided investigation that
risks undermining the mission’s credibility.

The overarching aim of mandate interpretation is to ensure that the mission can
function properly and with integrity, both in terms of technical feasibility and in
terms of insulating the implementation of the mandate from politicization, even
when operating in a highly charged political climate.

Il. PRACTICAL STEPS

The overarching aim of this section is to present a framework for how practitioners
can identify the key elements of the mission’s mandate. This framework draws
not only on past and current professional MRF practices but also on the principles
inherent in the common practice of treaty interpretation, by which, as articulated
in the Vienna Convention on the Law of Treaties, “A treaty shall be interpreted in
good faith in accordance with the ordinary meaning to be given to the terms of the
treaty in their context and in the light of its object and purpose.”®

The framework focuses on identifying the elements of a mission’s mandate by
asking two key questions.

THE FIRST QUESTION IS: What is the context to be examined? Answering this
guestion entails discerning the following elements of the mandate:

Territorial scope © Territorial limits of the investigation
Temporal scope © Period of time under investigation

Nature and scope © Nature, gravity, and scale of incidents
of incidents

8 Vienna Convention on the Law of Treaties, Article 31(1) (1969).
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Most mandates make no mention of which parties are allegedly involved in the incidents
relevant to the investigation’s scope. Therefore, the typical MRF mission faces no issue
in following the well-established professional practice that MRF practitioners should
undertake comprehensive, impartial investigations. Mandates that do articulate or
suggest a restriction on parties to be investigated lead to complications, as will be
discussed in Step 4 of the Practical Steps elaborated on the following page.

THE SECOND QUESTION IS: What activities and outputs are expected from the
MRF mission? Answering this question entails determining the specific activities
that the mission should undertake during implementation and the outputs that
the mission should produce.

The practical steps presented below offer practitioners a method for answering
these questions.

ASSESS THE TEXT OF THE MANDATE

CONSIDER THE OBJECT AND PURPOSE OF THE MISSION

IDENTIFY AND CLARIFY ANY AMBIGUITIES
OR GAPS IN THE MANDATE

VERIFY THAT THE MANDATE IS TECHNICALLY FEASIBLE
AND IMPARTIAL
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I1l. EXPLANATION

STEP 1: INTERPRET THE TEXT OF THE MANDATE

This step involves using only the text of the mandate as a literal source of instruction
to identify the elements of the mandate, which are the context to be examined
(including the territorial and temporal scope, and the nature and scope of the
relevant incidents), as well as the activities and outputs of the mission.

The operative paragraph of the mandate for the Cote d’lvoire Commission
adopted by the United Nations Human Rights Council in 2011, states
that the Council:

Decides to dispatch an independent, international commission of
inquiry, to be appointed by the President of the Human Rights
Council, taking into consideration the importance of ensuring the
equal participation and full involvement of women, to investigate
the facts and circumstances surrounding the allegations of serious
abuses and violations of human rights committed in Céte d’lvoire
following the presidential election of 28 November 2010, in order
to identify those responsible for such acts and to bring them to
justice, and to present its findings to the Council at its seventeenth
session, and calls upon all Ivorian parties to cooperate fully with
the commission of inquiry (...).°

Assessing the mandate elements based on the information contained
in the operative paragraph yields the following result:

Territorial scope "in Cote d'lvoire”

Temporal scope “following the presidential election
of 28 November 2010”

Nature and scope “serious abuses and violations of human
of incident rights”

Activities “investigate the facts and circumstances”

"identify those responsible for such acts
[i.e., serious abuses and violations of
human rights]”

“present its findings to the Council at its
seventeenth session”

° United Nations Human Rights Council Resolution 16/25, para. 10.
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STEP 2: CONSIDER THE OBJECT AND PURPOSE OF THE MISSION

Commissioners’ perceptions of the object and purpose of the mission can be shaped
by two factors: 1) the text of the mandate, and 2) the intent of the mandating body,
as discerned from other sources, including the overall context in which the mission
was created.

Regarding the text of the mandate, the document that authorizes the mission
sometimes includes language that references the aims of the mission. In such
instances, these references can inform commissioners’ decisions regarding the
scope of the investigation.

The mandate for the Céte d'lvoire Commission explicitly mentions only
human rights law but also states that a goal of the mission is “to identify

those responsible for such acts and to bring them to justice.”™ The
reference to “justice” implies the framework of international criminal
law, which the commissioners employed in the mission’s final report."!

Regarding the intent of the mandating body, commissioners can consider public
statements made by members of the mandating body, records of the internal
deliberations of the mandating body, and the overall context that led to the creation
of the MRF mission. The scope of the mission can be informed by both the intent of
the mandating authority at the moment of the mandate’s adoption and the implied
intent in response to shifting on-the-ground conditions.

During the Libya Commission, when determining the scope of the
mission, the commissioners considered not only the intent of the
mandating body at the moment of the mandate’s adoption but also
how the mandating body would wish the mission to respond to
developments that had occurred after the adoption of the mandate.

Regarding the mandating body’s intent at the moment of the mandate’s
adoption, the mission’s mandate articulated no temporal scope.
However, the commissioners decided to focus on events related to
the uprising that began in February 2011, one reason being that the
commissioners perceived these incidents to constitute the mandate’s
implicit focus.

10 Ibid.

" See “Rapport de la Commission d’enquéte internationale indépendante sur
la Cote d'lvoire,” A/HRC/17/48, 14 June 2011.
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Regarding the mission’s response to shifting on-the-ground conditions,
the mission had to decide how the scope of the mission would be

affected by the armed conflict that developed in Libya after the UNHRC
adopted the mission’s mandate. Specifically, the mandate specifies only
“international human rights law"” and does not mention IHL.

However, the commissioners concluded that examining IHL violations

was consistent with the mandate and believed that if the Council could
have foreseen that an armed conflict would emerge, the Council would
have wanted the commissioners to gather information about IHL
violations committed by all relevant parties. During subsequent Council
debates about the mission’s report, no states raised objections to the
use of IHL, and the June 2011 resolution that extended the mission’s
mandate also did not object, confirming for the commissioners that
the mission had correctly gauged the Council’s expectations of how
the mission should respond to the evolving situation.?

STEP 3: IDENTIFY AND CLARIFY ANY GAPS OR AMBIGUITIES IN THE MANDATE

This step first entails reviewing each element relevant to the scope of the mission
and asking: Is the mandate silent about this element? Or does the mandate use
ambiguous terminology that requires greater definitional specificity?

Once the mission has identified a gap or ambiguity in the mandate, it must fill in this
gap or clarify the ambiguity through logical interpretation. Table 2 (on the following
page) offers examples from past practice of missions that operated under mandates
that either: 1) were silent about a certain scope element, or 2) mentioned a certain
scope element in a manner that was interpreted to be ambiguous.

2For information on the commissioners’ interpretation of the mandate for the Libya Commission,
see Rob Grace, “The Designing and Planning of Monitoring, Reporting, and Fact-finding
Missions,” HPCR Working Paper, Program on Humanitarian Policy and Conflict Research at
Harvard University, December 2013, pp. 12-15.
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CLARIFYING AMBIGUOUS MANDATES

The mandate for the Darfur Commission authorized the mission
“to investigate reports of violations of international humanitarian
Mandate is law and human rights law"” but articulated no temporal scope.
silent about a However, the mission gleaned temporal cues from the mandate’s
certain element:  authorization to investigate “reports of violations.” The members
temporal scope considered when the “reports of violations” began to emerge and
used this date—February 2003—as the beginning of mission’s
temporal focus.™

The mandate for the Sri Lanka Panel states that the mission
should focus on “the final stages of the war.”"> With this provision,
the mandate articulates a temporal limitation but relegates to

the Panel the process of logically deducing which specific dates
constitute “the final stages of the war.” As the Panel’s report
states:

The Panel focused on the period from September 2008

Mandate through May 2009, which encompasses the most intense
mentions and violent phase of the war during which many of the most
temporal scope serious violations of international law are alleged to have taken
but remains place. September 2008 corresponds to the beginning of the
ambiguous Government's final military offensive on the LTTE [Liberation

Tigers of Tamil Eelam] de facto capital of Kilinochchi. It also
coincides with the end of international observation of the
war due to the Government’s declaration that it could no
longer ensure the security of international staff working

for international organizations in the Vanni. May 2009
corresponds to the end of the fighting and the military defeat
of the LTTE."®

'3 United Nations Security Council Resolution 1564 (2004), para. 12.
4 Grace, supra note 12, atp. 21.

> “Report of the Secretary-General’s Panel of Experts on Accountability in Sri Lanka,”
31 March 2011, at para. 5.1.

'® |bid., at para. 12.
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STEP 4: VERIFY THAT THE MANDATE IS TECHNICALLY FEASIBLE
AND IMPARTIAL

This final step entails reviewing the key elements of the mandate to ensure: 1) that
the scope of the mission is logistically feasible, and 2) that the investigation can be
undertaken with impartiality.

In terms of [ogistical feasibility, mandates sometimes can be interpreted as requesting
that the mission achieve results or conduct activities that are technically impractical.
Specifically, overly broad mandates cannot be fully implemented due to resource
and time constraints faced by the mission. In such cases, commissioners must—
keeping in mind the mission’s object and purpose, as well as the limitations and
obstacles facing the mission—calibrate the scope of the mission’s activities with the
resources available to the MRF body.

The mandate for the Darfur Commission authorized the mission “to
investigate reports of violations of international humanitarian law and
human rights law in Darfur by all parties, to determine also whether or
not acts of genocide have occurred, and to identify the perpetrators of
such violations with a view to ensuring that those responsible are held
accountable (...).""

However, the commissioners did not perceive that the commission had
the capacity to gather information about all of the incidents within
the mandate’s scope. Instead, the report states:

It was not possible for the Commission to investigate all of the
many hundreds of individually documented incidents reported by
other sources. The Commission, therefore, selected incidents and
areas that were most representative of acts, trends and patterns
relevant to the determination of violations of international
human rights and humanitarian law and with greater possibilities
of effective fact-finding. In making this selection, access to the
sites of incidents, protection of witnesses and the potential for
gathering the necessary evidence were, amongst others, of major
consideration.'®

7 United Nations Security Council Resolution 1564 (2004), para. 12.

18 “Report of the International Commission of Inquiry on Darfur to the United Nations Secretary-
General,” 25 January 2005, para. 223.
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Regarding the genocide issue, the mission similarly deemed this
question to fall beyond the mission’s capacities. The mission concluded

that Sudanese governmental policy lacked genocidal intent, and the
mission’s report did not “rule out the possibility that in some instances
single individuals, including Government officials, may entertain
a genocidal intent.”' However, the mission declined to identify
perpetrators, noting that “it would be for a competent court to make
such a determination on a case by case basis.”?°

In terms of impartiality, the consensus building process by which a mandating body
adopts a mandate is political in nature (see the Background section of this Chapter).
While most resulting mandates allow for credible, impartial investigations, some
may become politicized during the mandate design process.

One manifestation of this politicization is the adoption of one-sided mandates,
which articulate or suggest restrictions on which entities the mission may investigate.
However, other aspects of the mandate might also raise questions about a mission’s
impartiality. For example, a restrictive temporal scope that includes violations
committed only by one side—whereas a more expansive temporal scope would
include violations committed by all sides to a conflict—could lead to a perception
that the investigation is one-sided.

The United Nations Secretary-General’s Investigative Team in the
Democratic Republic of the Congo (DRC) was originally mandated

to gather information about incidents that had occurred since 1996.
However, as the mission’s final report states, the Government of the DRC:

(...) urged that the mandate be extended back to 1 March 1993,
in order to include: the ethnic violence which, from that time,
pitted self-styled “indigenous” Zairians, originally supported by

the Forces Armées Zairoises (FAZ), against Zairians of both Hutu
and Tutsi origin, as well as subsequent developments, such as
the influx of Hutu refugees from Rwanda in July 1994, following
the genocide in that country; the insecurity generated, both in
Zaire and in Rwanda, by armed members of the ex Forces Armées
Rwandaises (ex-FAR) and Interahamwe militia who maintained
strict control over the refugees and launched raids into Rwanda;

9 |bid., at para. 520.
20 |bid.
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and the increasing violence to which Zairian Tutsis were subjected
until the October 1996 uprising.?!

In response to the government’s concerns that the original temporal
scope would not allow for a thorough investigation, the UNSG extended
the scope to encompass incidents that had occurred since 1993.

If any of the elements of the mandate might hinder the impartiality—real or perceived—
of the investigation, the commissioners should adopt a mode of interpretation that
allows the mission to correct any of the mandate’s implicit or explicit biases.

Avenues available to practitioners operating under potentially one-sided mandates
include: 1) seeking authorization from the mandating body to surpass restrictions on
whom the mission may investigate, 2) justifying the examination of the actions of all
parties by noting the necessity of doing so in order to make a proper determination
about whether violations of IHL or IHRL have been committed, and 3) citing a mandate
provision that supports a balanced interpretation. See Table 3 (on the following page)
for examples of responses to UNHRC mandates that focused on the conduct of Israel.

21 “Report of the Secretary-General’s Investigative Team charged with investigating serious
violations of human rights and international humanitarian law in the Democratic Republic of
the Congo,” $/1998/581, 29 June 1998, p. 1.
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ADDRESSING ONE-SIDED MANDATES

Mode of
Interpretation

Seek
authorization
from the
mandating body

Refer to the
necessity of
examining all
parties to make
determinations
about IHL or
IHRL violations

Cite a mandate
provision

that justifies

a balanced

The original mandate adopted by the UNHRC for the Gaza Fact-
finding Mission focused investigative attention only on Israel.
However, Justice Richard Goldstone, when approached to lead the
mission, struck an agreement with the President of the Council

on a revised mandate that authorized the mission “to investigate
all violations of international human rights law and international
humanitarian law that might have been committed” relevant to
the conflict.??

The Lebanon Commission was mandated, among other
measures, “[t]o investigate the systematic targeting and killings
of civilians by Israel in Lebanon.”?* The mission accepted that
the mandate only authorized an investigation of the legality of
Israel’'s—and not Hezbollah’s—actions. However, the mission
did gather the information about Hezbollah necessary to draw
conclusions about potential Israeli IHL violations.?* Indeed, the
mission’s report discusses factual findings about Hezbollah's
conduct during the armed conflict.?

The mandate of the Beit Hanoun Fact-finding Mission focused
solely on investigating the effects of incidents perpetrated by
Israel.?® However, the UNHRC resolution that includes the mission’s
mandate also “[u]rges all concerned parties to respect the rules

of international humanitarian law, to refrain from violence against
the civilian population and to treat under all circumstances all
detained combatants and civilians in accordance with the Geneva

Conventions of 12 August 1949 (...).”?” Using the reference in this
provision to “all parties” as a justification, the mission’s report
draws legal conclusions about the conduct not only of Israel but
also of Hamas.?

interpretation

22 “Report of the United Nations Fact Finding Mission on the Gaza Conflict,” A/HRC/12/48, 25
September 2009, para. 1.

% United Nations Human Rights Council Resolution S-2/1, para 7.

24 The report states, “A fundamental point in relation to the conflict and the Commission’s
mandate as defined by the Council is the conduct of Hezbollah. The Commission considers
that any independent, impartial and objective investigation into a particular conduct during the
course of hostilities must of necessity be with reference to all the belligerents involved. Thus
an inquiry into the conformity with international humanitarian law of the specific acts of the
Israel Defense Forces (IDF) in Lebanon requires that account also be taken of the conduct of the
opponent.” See “Report of the Commission of Inquiry on Lebanon pursuant to Human Rights
Council Resolution S-2/1," A/HRC/3/2, 23 November 2006, para. 6.

2 For example, the report discusses whether Hezbollah used “human shields.” See Ibid., at para. 26.
%6 United Nations Human Rights Council Resolution S-3/1, para. 7.
27 |bid., at para. 6.

28 See "Report of the high-level fact-finding mission to Beit Hanoun established under Council
Resolution S-3/1,” A/HRC/9/26, 1 September 2008, para. 14.
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IV. FINAL OBSERVATIONS

The practical steps presented in this chapter offer MRF practitioners a framework
for approaching the mandate interpretation process in a systematic manner.
These steps aim to orient practitioners toward delineating, in technically feasible
terms, and in a manner that is impartial in nature, the scope of an MRF mission’s
investigation and activities.

Certain mandates may prove particularly challenging to navigate, in terms of
designing a credible, comprehensive investigation. In particular, for mandates that,
in terms of the literal text, are one-sided or otherwise biased, the mission is unlikely
to avoid criticisms. Adhering to the mandate’s literal interpretation will evoke
criticisms that the mission is not evenhanded. Surpassing the mandate’s limitations
in an effort to obtain impartiality might not only fail to assuage these critics but also
might bring forth criticisms that the mission has overstepped the boundaries of the
mission’s mandated authority.

Articulating in precise terms—in particular, in the mission’s final report—the
considerations that underpin the mission’s mandate interpretation will assist efforts
to present the mission as a credible exercise. By elaborating how the mission assessed
the literal text of the mandate, defined the object and purpose of the mission,
clarified ambiguities or gaps in the mandate, and ensured the technical feasibility
and impartiality of the mission, commissioners can address uncertainties about how
the mission derived its authority from the text received from the mandating body.
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CHAPTER TWO

I. BACKGROUND

The core task of MRF missions is to gather information to determine whether
violations of international law have occurred. Before the initiation of fieldwork,
a preliminary desk analysis of information already available is an important tool
to help the mission prepare for its own data gathering effort. This review entails
collating and reviewing existing reports of events potentially relevant to the
mission’s mandate, in order to identify the main incidents, actors, and locations and
to establish a chronology of events. This informs the process of setting priorities and
preparing an investigation plan.?

After this initial analysis, MRF practitioners implement a plan to gather firsthand
information. There are commonly three main categories of evidence: testimonial,
documentary, and physical. Specific types of sources that investigators can
consider include witness testimony, physical evidence, documents, video material,
photographs, personal observation of locations where incidents occurred, and
satellite images. MRF practitioners tend to rely heavily on witness testimonies
to establish facts. In practice, this task of collecting information has included
conducting field visits to the territory in which the armed conflict or internal
disturbance occurred or to another location where interviewees reside or can be
invited for an interview, as well as remote engagement with interviewees (e.g., via
Skype).?° The mission reviews and analyzes the information gathered on an ongoing
basis. This analysis informs the data gathering effort.

29 For additional information about planning an MRF investigation, see “Guidance and Practice,”
OHCHR, supra note 2, at pp. 40-59.

30 Additionally, when engaging with witnesses and victims, MRF practitioners grapple with issues
of protection. For information about this issue, see Chapter 3.
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The processes of gathering information and drawing legal conclusions are inter-
related. The mission’s decisions about planning the investigation, selecting legal
frameworks, and adopting a standard of proof all inform one another and cannot be
conducted in isolation. While the credibility of an MRF mission is commonly assessed
with regard to the methodology used to establish facts, the legal interpretation
and classification of the mission’s factual findings is equally important and similarly
requires a rigorous and sound approach.

The interplay between the facts and the relevant legal norms allegedly violated
is essential. The mission’s analysis of the information gathered elucidates what
additional pieces of information will be necessary to demonstrate that a violation
of international law has occurred. Also, the data gathering process is shaped by
the relevant legal frameworks and the mission’s standard of proof. For example,
establishing whether an attacker adhered to IHL precautionary obligations requires
collecting factual information related to the military or humanitarian factors that help
determine what measures were practically possible at the time prior to the attack. In
this sense, the norms themselves determine the type of factual information needed.

The soundness of the mission’s methodology and the transparency with which
the mission communicates the methodology adopted is crucial for the credibility
of the mission. Given the delicate political environment in which MRF missions
typically operate, as well as the sensitive nature of levying allegations of violations of
international law, MRF missions often face criticisms relating to the manner in which
the mission draws conclusions about controversial or sensitive issues. Missteps or
ambiguities about the mission’s information gathering process or rationales underlying
the report’s interpretation of the law and legal conclusions feed such criticisms.

To inform how practitioners can approach this aspect of an MRF mission’s
methodology, this chapter focuses on the interplay between the facts, the law, and
the standard of proof adopted by the mission.

Il. PRACTICAL STEPS

The purpose of this section is to help practitioners proceed with establishing a
clear methodology in terms of applying legal frameworks to the facts found by the
mission. To this end, this section offers the following practical steps for the mission
to consider when approaching this issue.
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SELECT RELEVANT LEGAL FRAMEWORKS

ADOPT A STANDARD OF PROOF

LEGAL CLASSIFICATION OF FACTS

I1l. EXPLANATION

STEP 1: SELECT RELEVANT LEGAL FRAMEWORKS

An MRF mission must adopt a sound and rigorous approach to determining which
legal frameworks are applicable in the context at hand. Indeed, disagreements,
often politically charged in nature, sometimes arise on this issue.

The report of the UNSG Flotilla Panel mentions that, for the Gaza
flotilla incident, which was the context of the Panel’s mandate, the
determination of applicable legal frameworks was as controversial
as conclusions about factual findings. When discussing the assertions

of national investigative commissions mandated in Israel and Turkey,
the Panel’s report states that the reports of these two national
commissions “differ as widely on the applicable law as they do on
what actually happened.”3

31 “Report of the Secretary-General’s Panel of Inquiry on the 31 May 2010 Flotilla Incident,”
September 2011, para. 13.
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MRF reports commonly rely on the following bodies of law:

a) IHL (including treaty law, such as the Geneva Conventions of 1949 and the
Additional Protocols of 1977, and customary international humanitarian
law) in contexts that reach the level of armed conflict, whether international
or non-international in character;

b) IHRL (e.g., international human rights treaties; regional human rights
instruments; customary law; and soft law instruments that clarify the
content of human rights law, such as United Nations General Assembly
resolutions);

c) ICL (e.g., the Statute of the International Criminal Court (ICC), interpreted
and applied in jurisprudence of international criminal courts and tribunals,
as well as customary international law); and

d) Domestic law (in particular, domestic statutes relevant to the actors
involved in the incidents examined by the mission).

Additionally, some MRF reports have also incorporated other relevant branches of
public international law, such as jus ad bellum law and maritime law, as part of the
mission’s mandate to address specific allegations. MRF practitioners have also relied
on other bodies of law—such as the law on state responsibility for wrongful acts
and the law of treaties, notably the principles of treaty interpretation—in order to
reach legal conclusions.

This section first presents the particularities and challenges inherent in the four
legal frameworks listed above, in order to frame the method of undertaking Step 1,
which will subsequently be elaborated.

A. DESCRIPTION OF LEGAL FRAMEWORKS

1) IHL

IHL is applicable in times of armed conflict—both international, including situations
of occupation, and non-international—between states, between governmental
armed forces and organized armed groups, or among different armed groups
within a state or across international borders.

Determining the existence of an armed conflict and classifying a conflict as
international, non-international, or a situation of occupation can itself be
challenging. Such determinations should be based on facts and the established legal
definition of an armed conflict or of occupation. However, there can be overlapping
armed conflicts. Additionally, the threshold of a non-international armed conflict, as
opposed to an internal disturbance, is often difficult to discern definitively.
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The report of the DRC Mapping Exercise discusses the challenges
inherent in legally classifying complex and evolving situations of large-
scale violence. The report states:

It is difficult to classify all of the various armed conflicts that
affected the DRC all over its territory between 1993 and 2003.
Depending on the time and place, the DRC experienced internal
and international armed conflicts and internal conflicts that
subsequently became international.?

2) IHRL

IHRL regulates the behavior of states vis-a-vis the people under their jurisdiction.
A trend is also emerging regarding the recognition of human rights obligations
for non-state armed groups under certain conditions, an issue that this chapter
examines in greater detail in the context of Step 3.

A consensus exists that IHRL continues to apply during armed conflicts, except
in cases of derogation under specific conditions as provided in the law. However,
the interaction between IHL and IHRL has given rise to much debate. One widely
accepted viewpoint conceives IHL as the /ex specialis compared to IHRL during an
armed conflict in cases of a conflict of norms between the two. In such instances,
IHL—the more specialized, or specific, body of law in the context of an armed
conflict—overrides IHRL. Or, IHRL may constitute the lex specialis compared to IHL
on particular issues for which it is more specific than IHL. For example, regarding
the grounds to detain someone in a non-international armed conflict, IHL is more
general compared to IHRL. In other cases, no reconciliation is required because IHL
and IHRL are compatible.

Different MRF reports have articulated the nature of the co-applicability between
these two bodies of law in various ways.

32 “Report of the Mapping Exercise documenting the most serious violations of human rights and
international humanitarian law committed within the territory of the Democratic Republic of
the Congo between March 1993 and June 2003,” August 2010, para. 474.
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The following passages from MRF reports exhibit various ways of
articulating the relationship between IHL and IHRL during armed conflict:

¢ “With an armed conflict having developed in late February in
Libya and continuing during the Commission’s operations, the
Commission looked into both violations of international human
rights law and relevant provisions of international humanitarian
law, the lex specialis which applies during armed conflict.” (Libya
Commission, first report)

¢ "It is now widely accepted that human rights treaties continue
to apply in situations of armed conflict. (...) It is today commonly
understood that human rights law would continue to apply as long
as it is not modified or set aside by IHL. In any case, the general rule
of human rights law does not lose its effectiveness and will remain
in the background to inform the application and interpretation of
the relevant humanitarian law rule.” (Gaza Fact-finding Mission)3*

¢ “While the conduct of armed conflict and military occupation is
governed by international humanitarian law, human rights law
is applicable at all times, including during states of emergency or
armed conflict. The two bodies of law complement and reinforce
one another.” (Lebanon Commission)3>

3)IcL

ICL provides substantive definitions of the acts or omissions that can be qualified as
international crimes—such as war crimes, crimes against humanity, and genocide—
and also deals with individual criminal responsibility.

In some instances, an MRF mandate, or commissioners on a particular mission,
opt to reference international criminal law, especially the material elements of
international crimes contained in international treaties, such as the Rome Statute,
or the jurisprudence of international tribunals. However, it is important to note that
an MRF mission lacks the mandate and resources of a court of law. It should be
cautious about the types of conclusions and determinations that can be drawn in

3 “Report of the International Commission of Inquiry to investigate all alleged violations of
international human rights law in the Libyan Arab Jamahiriya,” A/HRC/17/44, 1 June 2011,
para. 4.

34 Gaza Fact-finding Mission report, supra note 22, at paras 295-296.
3 Lebanon Commission report, supra note 24, at para. 64 (internal footnote omitted).
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its report. Most MRF reports highlight the fact that the mission does not act as a
judicial body and that, therefore, a competent court would have to make its own
determination based on the specific level of evidence required under criminal law.

4) Domestic Law

The choice to rely on relevant domestic legal frameworks in MRF reports has been
driven by the principle that domestic courts bear the primary responsibility for
accountability for international crimes.

However, when deciding whether to incorporate domestic law, MRF practitioners
should consider whether international law has been sufficiently incorporated into
domestic law and whether the domestic court system—both in terms of resources
and political will—is capable of implementing international legal principles effectively.

The Timor-Leste Commission was authorized:

To recommend measures to ensure accountability for crimes and
serious violations of human rights allegedly committed during
the above-mentioned period, taking into account that the
Government of Timor-Leste considers that the domestic justice
system, which has the participation of international judges,
prosecutors and defence lawyers, should be the primary avenue of
accountability for these alleged crimes and violations (...).3®

The commission concluded that “measures are needed to strengthen
the ability of the domestic system to handle high-profile cases
involving political actors in a manner that will be considered credible
by the population,” but that “the crimes under consideration
contravene domestic law” so “should be handled within the domestic
judicial sector.”*’

B. METHOD FOR DETERMINING WHICH LEGAL FRAMEWORKS
ARE APPLICABLE

The task of MRF practitioners when determining which legal frameworks are
relevant is to examine the applicability of international norms to the situation under
consideration based on facts and previous interpretations of those norms.

3 “Report of the United Nations Independent Special Commission of Inquiry for Timor-Leste,”
2 October 2006, at para. 4.

37 Ibid., at para. 179.
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In this process, the mission should weigh two considerations: 1) the mandate, and
2) the facts.

In terms of the mandate, the mission should answer two questions.

THE FIRST QUESTION IS: Which legal frameworks does the mandate specifically
menti